Small Business Administration

SBA 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false claim or statement
timely appeals to the Administrator,
within 30 days of the ALJ’s order, as
set forth in §142.33.

§142.33 What are the procedures for
appealing the ALJ decision?

(@) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

(b) The defendant may file a notice of
appeal with the Administrator within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
Administrator may extend this dead-
line for up to thirty additional days if
an extension request is filed within the
initial 30 day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) SBA’s representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s notice of appeal and sup-
porting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
motions for reconsideration has ex-
pired, the ALJ will forward the record
of the proceeding to the Administrator.

§142.34 Are there any limitations on
the right to appeal to the Adminis-
trator?

(a) A defendant has no right to ap-
pear personally, or through a rep-
resentative, before the Administrator.

(b) There is no right to appeal any in-
terlocutory ruling.

(c) The Administrator will not con-
sider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraor-

§142.38

dinary circumstances. If the appealing
defendant demonstrates to the satisfac-
tion of the Administrator that extraor-
dinary circumstances prevented the
presentation of evidence at the hear-
ing, and that the additional evidence is
material, the Administrator may re-
mand the matter to the ALJ for con-
sideration of the additional evidence.

8§142.35 How does the Administrator
dispose of an appeal?

(@) The Administrator may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment im-
posed by the ALJ in the initial decision
or reconsideration decision.

(b) The Administrator will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial
review.

§142.36 Can | obtain judicial review?

If the initial decision is appealed, the
decision of the Administrator is the
final decision of SBA and is not subject
to judicial review unless the defendant
files a petition for judicial review with-
in 60 days after the Administrator
serves the defendant with a copy of the
final decision.

§142.37 What judicial review is avail-
able?

31 U.S.C. 3805 authorizes judicial re-
view by the appropriate United States
District Court of any final SBA deci-
sion imposing penalties or assessments,
and specifies the procedures for such
review. To obtain judicial review, a de-
fendant must file a petition in a timely
fashion.

§142.38 Can the administrative com-
plaint be settled voluntarily?

(a) Parties may make offers of com-
promise or settlement at any time.
Any compromise or settlement must be
in writing.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.
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